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Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

T Avrising out of Order-in-Original No. GST/D-VI/O&A/23/SUN SHILP/AN/2021-22 DT.
01.11.2021 issued by Assistant Commissioner, CGST & CX, Division-VI, Ahmedabad
North .

g odaed @ 99 @ gar Name & Address of the Appellant / Respondent
M/s. Sun Shilp Construction, Plot No. 43, Sun Builders Group,
Adjoining Saket-3, Pakvan sindhu Bhayan Road, Ahmedabad-380058
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An person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. .

(i)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and

determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to App.ellate Tribunal shall be filed along with relevant

by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appéal 7o be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

admitted/accepted by the appellant, and

in relation to which the appeal has been filed.

i)

Tribunal enters office, whichever is later.
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For elaborate, detailed and Iafe§t rbv?;sﬁon_é;ﬁﬁéj%’tjné;i@ﬁling'of appeal to the appellate authority, the
appellant may refer to the website Www.cbie.gav.injc ¥

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty

documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017. arising from the said order,

The Central Goods & Service Tax ( Ninth Removal of Difficuities) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
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F.No.: GAPPL/ADC/GSTP/2759/2021-APPEAL

ORDER-IN-APPEAL

" Brief Facts of the case:

M/s. Sun Shilp Constructioh, Plot No.43, Sun Builders Group, Adjoining Saket-3,
Pakvan Sindhu Bhavan Road , Ahmedabad, Gujarat-380058 (hereinafter referred as
“Appellant’) has filed the present appeal against the Order-In-Original No. GST/D-
Vi/0&A/23/SUN SHILP/AM/2021-22, dated 01.11.2021 (hereinafter referred as
impugned order’) passed by the Assistant Commissioner, CGST & C. Ex., Division-VI,
Ahmedabad-North Commissionerate (hereinafter referred as ‘the adjudicating

authority’).

2. Briefly stated the facts of the case is that the ‘Appellant’ is holdmg GST
Registration - GSTIN No. 24ACQFS6621R1ZA  has filed the present appeal on
27.12.2021. During the course of verification of TRAN-1, it was observed that the
‘Appellant’ had taken credit in Table N 0.7(a) of TRAN-1 against the inputs contained in
their finished goods or semi-finished goods (i.e. building under development) held in
stock on the appdinted day. Same was not found to be admissible as a building under
construction being attached to earth cannot be called “goods” in"terms of definition as
per Section 2(52) and in terms of various case laws under erstwhile Central Excise Act,
1944. The condition no. (v) as mentioned in the Section 140(3) had also not found to be
fulfilled. The registered person who is eligible for any abatement vunder CGST Act cannot
claim such credit hence the transitional .credit was -not ad-rhi:ssible. DRC-014, dated
07.07.2021 and Show Cause Notice dated 02.08.2021 were accordingly issued to the
appellant. The adjudicating authority vide the impugned order has confirmed the said
demand of wrongly availed Cenvat Credit of Rs.4,18,026/- under provisions of Section
73 of the CGST Act, 2017 read with Rule 121 of the CGST Rules, 2017. The adjudicating
authority vide impugned order has also confirmed the demand of interest under Section

50 of the CGST Act, 2017 and imposed penalty of Rs.41,803/- in terms of Section 122
read with Section 73 of the CGST Act, 2017.

3. Being aggrieved with the impugned order the appellant has filed the present
appeal on 27.12.2021, wherein they stated that:-

> The appellant had twice intima d duct the hearirfg virtually but the

adjudicating authority had

violated the principles of na ‘-
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» Under Service Tax laws credit was availab}e,'hcwever if abatement was claimed,
there was bar in availing credit. However, u'n‘der Section 140(3) credit is allowed
in those cases where earlier credit not availed. They'are covered as works
contract service provider availing exemption under Notification No.26/2012-ST.

» There is.no condition of maintain stock of vihventory.in respect of Transitional
Credit under Section 140(3). The .credit_grahted and:--claimed is in respect of
inputs -already consumed and contained in work-in-process. This fact is not
doubted in the notice. ' |

» There is no abatement available to them under the GST-laws and therefore, they
are covered under Section 140(3) of the CGST Act, 2017.

» The credit is not taken on building under construction but was claimed on inputs
viz. cement, fiber glass, steel, cable. The definition of input has not been examined
in the proceedings. - . o

> Itis 1rrelevant observation that building 'under constructlon is immovable and
not goods as much as credlt is not taken on bulldlng under constructlon and the
output is taxable serv1ce and not goods.

> They have not clalmed any abatement under GST law hence fmdmgs of the order
is baseless.

» There has been contmuous electronic credlt balance of more than Rs.4.18 lacs
hence the questlon of 1nterest shall not come 1nto play Further Section 122(2)
apphes to avallment of ITC, whereas they have avalled tran31t10nal credit hence
not covered w1thm the scope of this SECUOI’I and penalty cannot be imposed upon

appellant.

In view.of the above submission the appellant prayed to set aside the irnpugned

order with consequential benefit to appellant.

Personal Hearmg
4., Personal Hearlng in the matter was held on-18.10.2022 wherein thil@SJ‘y%y S,

appeared in person on behalf of the ‘Appellant as authorlzed representatlve Durlngtﬁe

e
3
«

add.
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Discussion and findings:

5(1). I have carefully gone through the facts of the case, grounds of appeal,
submissions made by the ‘Appellant’ in the Appeals Memorandum as well as through
additional submission and documents available on record. I find that he appellant had
taken credit of Rs.4, 18,026/- against inputs contained in their finished goods or semi
finished goods (i.e. their building under development ) held in stock on the appointed
day in Table No.7(a) of TRAN-1, on which the CENVAT credit was not available in the
Service Tax regime. The said credit was denied on the grounds that the building under
construction being attached to earth cannot be called “goods” in terms of definition as
per Section 2(52) and in terms of case laws under erstwhile Central Excise Act, 1944.
Also the condition no. (v) as mentioned under Section 140(3) had also not been fulfilled.
Therefore, the adjudlcatmg authority found the said transitional credit of inputs already
-used in construction and contained in WIP as on 30.06.2017 as inadmissible. Therefore,
the adjudicating authority vide impugned order has confirmed the demand of wrongly
availed credit of Rs.4,18 ,026/-- against inputs contained in their finished goods or semi
finished goods. I find that the adjudicating has confirmed the demand of interest and
also imposed penalty of Rs. 41,803/~ Accordingly, the appellant has also preferred the

present appeal on this issue.

5(ii). I observed that in the instant case the ‘impugned order” is of dated
01.11.2021 and appeal is filed on 27.12.2021. As per Section 107(1) of the CGST Act,

2017, the present appeal is considered to be filed in time,

| 5(iii).  In this case, the transitional credit of Rs.4,18,026/- availed by the appellant on
the inputs contained in semi-finished or finished goods held in stock on the appointed
day was held inadmissible and ordered for recovery. I find that transitional credit
availed by the appellant was held inadmissible under Section 140 (3) of CGST Act, 2017.
For better apprecia.tion of facts, I refer to Section 140 (3) of CGST Act, 2017 as under:

Section 140 (3) of CGST Act, 2017:-

A registered person, who was not liable to be registered under the existing law, or who

was engaged in the man ufacture of exempted goods or provision of exempted servzces

T

<
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entitled to take, in his electronic credit ledger, credit of elzgzble dutles in respect of
~ inputs held in stock and inputs contained in semi-finished or fmshed goods held in
* stock on the appointed day, within such time and in such manner as may be prescrzbed

' subject to] the followmg conditions, namely -

(i) such inputs or goods are used or intended to be used for-making taxable supplies
\ under this Act; |
(ii)  the said registered pérson is eligible for input tax credit on such inputs under
- this Act; '

(i) the said registered person is in- possession of ;nvoice or other prescribed
documents evidencing payment of duty under the ekisting-law in respect of such
inputs; ' ‘

‘(iv)  such invoices or other prescribed documents were-issued not earlier than twelve
months immediately -preceding the appointed. day; and (v) the supplier of
services is not eligible for any abatement.under this Act:.

(v)  thesupplier of services is not eligible for-any, abatement.under this Act:

5(iv). I further refer the letter F.No. 381/274/2017 déted 2'7 2 2018 issued by the
Directorate General of Audit, New Delhi. I find that the sald letter was issued in a case of

M/s. ABC whereln it was noticed ‘during the audit that the sald assessee has taken -
transitional credit of 1r_1puts (bricks, TMT bars and rods, cement etc) held in stock as on
30-6-2017 as well as on inputs contained in their'building under development: The DG
(Audit), referring to the provisions of Section 140 (3) of CGST Act, 2017 clarified as

under;

As per Section 2 (59) of the said Act, ‘inputs’ means any goods other than capital
goods used or intended to be used by a supplier-in course of furtherance of business,
As per Section 2 (52) of the said Act, ‘Goods’ means every_..kind .of movable property
other than money and securities but inc;udes actionable claim, growing crops, grass
and things attached to or forming part of the land wh"ich' a(r-e‘qgreea' to be severed
before supply or under a contracé of supply. M/s. ABC réferred to Section 140 (3) of
the.CGST Act, 2017 and submitted that they availed;theacredit of Rs.59.24 lakh in

Tran 1 against the inputs contained-in their finished.goods-or semi finished goods

(i.e. their- ‘buildings under development)-held:»in::zstock on the'appointea' day The
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as per Section 2(52) mentioned above and in terms of varlous case laws under
erstwhile Central Excise Act, 1944. Therefore it is appears that in the case of
building construction, the transitional credit of inputs already used In construction

and contained in WIP as on 30-6-2017 i is not admissible.

5(v). Inview of above, I find that the provisions of Section 140(3) of CGST Act, 2017
allows transitional credit of inputs contained in semi-finished and finished goods in
stock as on appointed day only to the specified class of persons. However, clarification
issued by DG (Audit) categorically rules out transitional credit of Inputs already used in
construction of building in stock and contained in work in progress as on 30-6-2017 on
the ground that such buildings does not fall under the definition of ‘goods’ given under

Section 2(52) of CGST Act, 2017 under WhICh "goods’ is defined to mean only movable
property.

5(vi). Concurrent reading of Section 140(3) of CGST Act, 2017, Section 2(52) of CGST
Act, 2017 and clarification issued by DG (Audit) leads that, the term "goods’ given under
Section 140 (3) of CGST Act, 2017 means every kind of movable property. Therefore, to
qualify for availing transitional credit of eligible duties of input contained in semi-
finished or finished “goods’ in terms of Section 140(3), such goods ought to be movable
goods. I find that in this case, transitional credit of Rs, 4,18,026/- was availed on lnputs
already used in such buildings/ structures and contained in under construction
buildings/structures (work-in- -progress). Such bulldmgs/structures are undoubtedly
immovable goods. Since Section 140(3) read with Section 2(52) allows transitional |
credit only on inputs used finished/semi-finished goods of movable nature, [ find that
transitional credit of Rs.4,18,026/- availed on inputs used in such buildings/structures
is not admissible. I further find that the registered person who is eligible for any
abatement under CGST Act cannot claim the credit under reference in view of the
condition (v) of Sectlon 140(3) of CGST Act, 2017. Therefore, I do not find any infirmity
in the findings of the adjudicating authority disallowing and ordering recovery of
transitional credit availed on inputs used in such under-construction buildings /

structures in stock as on 30-6-2017.

5(vii). I further find that interest is Ievied on “ineligible ITC availed and utll'

w3,
under Section 50 of CGST Act, 2017. The appellant has not produced any }evglen %

regarding non- utlhzatlon of the Input Tax Credit wrongly availed before the d} dlcatm

authority. Therefore, I find that interest is leviable in the present case. I furth&s \
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the appellant is also liable for penalty under Section 122 readwith Section 73 of CGST
Act, 2017 for contravention of the provisions of. Section 140-of CGST Act, 2017.
Hence, I find that penalty is also imposable upon the:appellant.

6. Ifurther find that the adjudicating authority has grantéd persénal hearing on dates
03.09.2021, 16.09.2021, 30.09.2021 & on 18.10.2021. I'find that 'ample opportunity for
personal hearing has been granted in the matter -during the proceedings. Therefore,
the principles of natural justice have appropriately been followed by the adjudicating
authority.

7. In view of the'above discussions, [ don't find any infirmity in the impugned order
passed by the adjudicating authority. Accordingly, 1 upheld' the impugned order and
reject the appeal filed by the appellant. |

8. it aTRr st AT ot a e skt iy & R o &1

The appeal filed by the appellant stands disposéd of in above terms.

.

~ Additional Commissioner (Appeals)

Date:20.12.2022
: ,V’\/
Atteste NS
W~
)\

(Ajay Kidar/Agarwal)
Superintendent (Appeals)
Central Tax, = = °
Ahmedabad.

By R.P.A.D.

To,

M/s. Sun Shilp Construction,
Plot No.43, Sun Builders Group,
Adjoining Saket-3,

Pakvan Sindhu Bhavan Road, .
Ahmedabad, Gujarat, 380058
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Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner [Appeals], CGST & C. Ex,, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4. The Additional Commissioner, Central Tax (System), Ahmedabad-North,
5. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VI, Ahmedabad-North.

6" Guard File. |

7.

P.A. File




